Governance Issues
Canachem Inc.
(adapted by Janis Riven from a case authored by Simon Osborne)

Canachem Inc. is a specialist chemical manufacturing company listed on the TSX.  Until 2005 it was the Canadian subsidiary of a large British company, which decided to sell 80% of the equity in its Canadian subsidiary to the public for various tax reasons.  The company operates eight plants throughout Canada and produces chemicals for industrial purposes.  While the company was doing well when it first became public, it has been suffering for the past 18 months.

There have been several accidents at different plants which have resulted in prosecutions under various provincial health and safety laws.  In the past 48 hours, a major leak of chlorine gas from the company’s flagship plant in Ontario has resulted in the deaths of 15 employees, the hospitalization of many others and the evacuation of a significant area of the town near which the plant is situated.  Provincial regulators are investigating the circumstances of the leak and Canachem is trying to deal with a frenzied media onslaught, which is being fuelled by unhelpful and ill-informed criticism from Provincial ministers and local MP’s.

Don Force is the CEO of Canachem.  When he is not engaged in urgent meetings about the accident with government officials or with Health and Safety officials, he is making national and local TV and radio appearances, being interviewed by journalists or visiting local hospitals and meeting the bereaved and injured.  He is not really visible at company headquarters.

The Chief Operating Officer is Joe Burke.  He has been with the company only 3 months at the time of the chlorine accident.  His background is not in the chemicals industry.  The eight plant managers are direct reports to Joe Burke and his relationship with them is not good.  Two days after the chlorine accident, operations at 3 more of Canachem’s plants were shut down.  The financial implications are significant, in terms of both lost production and the time that will be needed to restart production.  There is uncertainty as to who ordered the shutdown of the plants, but the plant managers are telling Don Force that the decision was taken by Joe Burke.  Joe Burke denies this.  Irrespective of who is responsible for the shutdowns, major customers who depend on a regular supply from Canachem are up in arms about disruption to their own businesses and the need to lay off employees.

The sense of crisis is compounded at Canachem’s corporate headquarters because Don Force is hardly ever in the office and the SVP of Engineering, Harry Flash, is barely on speaking terms with the CEO.

Solomon Binding is  an independent director of Canachem and is an experienced corporate director. He is considered the lead director since the Chairman is a representative of the British parent company.  He has been having urgent discussions with the Chairman and other independent directors about the developing crisis in within the company.  Matters have not been helped because the Chairman, Edward Parboyle, seems unable to assert authority over Don Force to get him to stay in the office long enough to devise and implement an urgently needed crisis management and recovery strategy for the company.  Joe Burke seems to be making himself more unpopular with colleagues and customers with every passing hour.
Solomon Binding has told Edward Parboyle that he must call a special meeting of the Board to review the situation; and that two of the independent directors (one who is currently in the US) have expressed the view that Don Force should be removed as CEO.  Their view is based on the falling share price and the history of recent accidents, which suggests, to them, lack of discipline out in the field and a worrisome lack of attention to detail.  Don Force has a sizeable personality and has not endeared himself to any of the independent directors, by giving them the ‘revolving door treatment’.  One of the two independent directors, Frank Masters, who seeks Don Force’s head has also told Solomon Binding that, when the search was being made by the Nominations Committee to recruit a COO, the Chair had asked him (although not a member of the committee) to make discrete inquiries about Joe Burke among senior executives in Burke’s former industry.  Comments which he had solicited had not been [particularly favourable and had been passed on to the Chairman.  Frank Masters had therefore been surprised when Joe Burke had been selected by the Nominations Committee.

Edward Parboyle has confirmed to Solomon that he had indeed requested this unofficial due diligence about Joe Burke, but Don Force had brushed aside the objections and persuaded the Chair that Joe Burke was just the person that was needed as COO and should also be a board member.  In the course of their conversation, the Chair confided to Solomon that word had gotten back to him from reliable contacts in the market, including Canachem’s investment advisers, that Don Force has been spreading the word that he is planning to oust the Chair and to assume the role himself with Joe Burke stepping up to become CEO.
Solomon Binding is the chair of the Compensation Committee.  As a precaution, prompted by some sixth sense, he has asked the VP of Human Resources to let him see the personal files for both Don Force and Joe Burke.  To his dismay he finds that –

· The chairman has entered into a legally binding unfunded pension promise to Don Force which Solomon knows has not been cleared with the Compensation Committee;

· In the back of Joe Burke’s file there is a letter addressed to the Chairman from Charles Wright, the other independent director who seeks the removal of Don Force, in which all the negative feedback about Joe Burke has been carefully set out.  This letter has also not been shown to the Compensation Committee;

· Without reference to the Compensation Committee, Don Force has directed the VP of Human Resources to extend substantial mortgage assistance to Joe Burke as part of his relocation package at a level which significantly exceeds the level of assistance allowed for new executives under the company’s relocation plan, and the liability on Canachem will be significantly increased if Joe Burke is dismissed.

Solomon Binding is aghast at these findings and the apparent disregard of basic corporate governance principles by the Chairman and by Don Force.  He is greatly concerned as well by the conduct of Don Force, who seems to be doing everything except tackling the current crisis; while Joe Burke seems not to be up to the job of COO and is increasingly at odds with fellow members of the executive team and all his direct reports.
Solomon has decided to have a quiet word by phone with Joan McGovern, the Corporate Secretary, who is also general counsel for the company.  As none of the executive team had gone there, Joan had volunteered to visit the plant where the accident occurred , and to meet the local team.  She has been trying to gain a ‘quick and dirty’ picture of the cause and circumstances of the leak, under conditions of legal privilege, in preparation for the anticipated special board meeting.  In the telephone conversation, Joan has assured Solomon that she knows nothing of the pension promise made to Don Force.  Nor is she aware of the level of mortgage assistance granted to Joe Burke.  She informs Solomon that although both items were alluded to in general wording in the respective employment contracts, she would not have expected either item to have been spelled out in detail in the employment contract.  Joan has expressed surprised about the pension promise to Don Force as she would have expected to have been asked to draft such a letter.

There are two other executive directors, other than Don and Joe – the SVP Finance, Prudence Cash, who seems competent but has also only been with the company a few months.  She had been CEO at her previous company, but for the purpose of putting it into voluntary liquidation and returning capital to shareholders.  The other Executive Director is the SVP Engineering, Harry Flash.  While he seems competent enough as a chemical engineer, he likes to dress sharply, and Solomon wonders whether the man is really main board material.  He seems to lack independent judgment and be rather too deeply in the pocket of Don Force.
Solomon feels that an urgent meeting of the independent directors is imperative prior to the special board meeting.

TASK
· What are the issues for Solomon Binding to raise with the other independent directors?

· What conclusions would it be reasonable for the independent directors to reach?

· Do heads need to roll?  If so, whose, and how?

· What lessons are there for the board to take away from this episode?

· How and to whom should Solomon communicate the conclusions and decisions made at this meeting?
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